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RULING OF THE COURT

The constitutional reference before us was sent by the International Crimes
Division of the High Court sitting at Gulu. It was sent under the provisions of
30 Article 137(5) of the Constitution and the Constitutional Court (Petitions and
References) Rules, SI N0.91/05. Three issues were framed for our
determination.
1. Whether the failure by the Director of Public Prosecutions(DPP) and
the Amnesty Commission to act on the application by the accused

35 person for grant of a Certificate of Amnesty, whereas such



certificates were granted to other persons in circumstances similar to
that of the accused person, is discriminatory, in contravention of, and
inconsistent with Articles 1,2, 20(2), 21(1) and (3) of the Constitution
of the Republic of Uganda.

40 2. Whether indicting the accused person under Article 147 of the
Fourth Geneva Convention of 12™ August 1949 and section 2(1)(d)
and (e) of the Geneva Conventions Act, Cap 363 (Laws of Uganda) of
offences allegedly committed in Uganda between 1993 and 2005 is
inconsistent with , and in contravention of Articles 1,2, 8(a) and 287

45 of the Constitution of the Republic of Uganda, and objectives of 111
and xxviii(b) of the National objectives and Directives Principles of
State Policy, contained in the 1995 Constitution of the Republic of
Uganda.

3. Whether the alleged detention of the accused in a private residence of

50 an unnamed official of the Chieftaincy of Military Intelligence (CMI)
is in contravention of and inconsistent with Articles 1,2,23(2),(3),

4(b), 24 and 44(a) of the Constitution of the Republic of Uganda.

When the parties appeared before the Registrar of this Court for directions on
55 12" August 2011, counsel for the applicant, Mr Alaka, informed him that the

applicant had abandoned the second issue which deals with the Geneva
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Conventions. He suggested some slight amendments to the first issue but it
remained basically the same.

Ms Patricia Muteesi Senior Principal State Attorney had no objection to the
proposed amendments but raised another issue which had not been framed for
our determination. The issue in question is “WHETHER SECTIONS 2, 3
AND 4 OF THE AMNESTY ACT ARE INCONSISTENT WITH
ARTICLES 120 (3) (b) (¢) AND (d) (5) (6), 126(2) (a), 128(1) AND 287 OF

THE CONSTITUTION.

The applicant filed an affidavit in support of his case. There was no affidavit in

reply although Ms Muteesi applied and she was granted an adjournment for the

purpose.

The background to this reference as we could gather it from the record is that
for a period of almost twenty years, there was a rebellion in the northern part of
this Country. The rebellion was led by an organization called the Lord’s
Resistance Army (LRA). During the period in question, people lost their lives,
property was destroyed and children were abducted.

The applicant in his affidavit states that he was abducted by .LRA in 1987 at the
age of 13 years while on his way to Pabbo Primary School. He remained in

captivity and became one of the commanders of LRA until he was captured in
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Garamba in the Democratic Republic of Congo by the Uganda Peoples’
Defence Forces in 2008.

On 12" January 2010, the applicant, while in detention at Upper Prison Luzira,
made a declaration renouncing rebellion and seeking amnesty. The declaration
was made before one Robert Munanura, the Officer in charge of the prison. The
declaration was submitted to the Amnesty Commission for amnesty under the
Amnesty Act (Cap 294, Laws of Uganda).

On 19" March 2010 the Commission forwarded the applicant’s application to
the Director of Public Prosecutions (DPP) for consideration in accordance with
the provisions of the Amnesty Act. The Commission stated that it considered
the applicant as one who qualifies to benefit from the amnesty process. To date

the DPP has not responded to the letter of the Commission.

On 6™ September 2010, the DPP charged the applicant before Buganda Road

b Y ;
" Geneva Conventions

Court with various offences under Article 147 of the 4
Act. He was later committed for trial to the International Crimes Division of the
High Court.

On 11" July the applicant appeared before the said division on an amended
indictment containing over 50 counts. The offences arose out the applicant’s
alleged activities during the rebellion.

The applicant, through his counsel requested for a constitutional reference

contending that the he was indicted for offences for which he qualified for
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amnesty under the Amnesty Act. It was also his contention that other LRA
commanders like Kenneth Banya, Sam Kolo and over 26, 000 other rebels, who
were captured in similar circumstances, were granted certificates of amnesty by
the DPP and the Amnesty Commission.

The main thrust of his complaint as we understand it, is that he is being
discriminated against and is being deprived of equal protection of the law under

Article 21 of the Constitution. with people in similar circumstances.

We shall now comment briefly on our decision in allowing the respondent to
argue an issue which was not sent to this court for determination. The issue in
question is whether the provisions of the Amnesty Act under which the
applicant was seeking amnesty were inconsistent with Articles 120, 126 128
and 287 of the Constitution.

This court in it’s ruling in the case of Akankwasa Damian v Uganda-
Constitutional Reference No 05/11 declined to entertain an additional issue
which was framed by counsel for the applicant, outside the issues which were
framed by the court which sent the reference. In declining to entertain the
additional issues this court said:

“Rule 20(supra) allows amendment on issues that had been framed by the
lower court for determination. When the Constitutional Court is determining
a reference, it is exercising special and limited jurisdiction on matters and
issues that have arisen in the proceedings before the court which sent the
reference. The additional issues which were framed by counsel for the

applicant are outside the scope of the reference which was sent to us by lower
court. We shall not consider them in this ruling".


































































